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I. Basics 

A. What is Causation? 

“Causation is an expression of the relationship that must be found to exist between the tortious act of the 
wrongdoer and the injury to the victim in order to justify compensation of the latter out of the pocket of the 
former.”1 

Factual causation is an aspect of that relationship. It is the topic of this lecture. 

The other aspect is the doctrine called remoteness or proximate cause. Remoteness doctrine deals with limits 
on the extent of liability—legal responsibility—in instances where the negligence of a wrongdoer is a factual 
cause of compensable injury. “Remoteness questions deal with how far liability should  

                                                      

  David Cheifetz, Barrister, LL.B., LL.M; Vancouver, B.C. This paper is based on and incorporates portions of my 
forthcoming article: “Factual Causation in Negligence After Clements” (2013) Advocates’ Quarterly.  A draft is 
available through the Social Science Research Network at <http://ssrn.com/abstract=2190071> or 
<http://dx.doi.org/10.2139/ssrn.2190071>. 

1  Snell v. Farrell, [1990] 2 S.C.R. 311 at 326, 1990 CanLII 70. 
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extend in reference to injuries caused to a plaintiff, once a duty relationship and negligent behaviour has been 
established.”2 “The remoteness inquiry asks whether ‘the harm [is] too unrelated to the wrongful conduct to 
hold the defendant fairly liable.’”3  

The Supreme Court of Canada’s explanation of causation in criminal law makes the same points. Where factual 
causation is established, the remaining issue is legal causation.”4 Legal causation is “based on concepts of moral 
responsibility.”5 Legal causation is “a narrowing concept which funnels a wider range of factual causes into 
those which are sufficiently connected to a harm to warrant legal responsibility.”6 

I will have to mention remoteness doctrine at times in this lecture; however, it will not be explained in more 
detail. 

B. What is Factual Causation? 

Factual causation is the subject of the inquiry into how injury occurred in a physical sense. “Factual causation 
… is concerned with an inquiry about how the victim … [was injured] in a medical, mechanical, or physical 
sense, and with the contribution of the … [defendant] to that result.”7  

This definition is my paraphrase, for civil purposes, of the Supreme Court’s explanation of factual causation in 
criminal law: “Factual causation, as the term implies, is concerned with an inquiry about how the victim came 
to his or her death, in a medical, mechanical, or physical sense, and with the contribution of the accused to 
that result.”8 

The factual causation inquiry asks two questions. (1) Is the wrongful conduct part of a set of facts that could be 
a cause the injury? (2) Is the wrongful conduct part of a set of facts that did cause the injury? You will 
sometimes hear the first question described as the “general causation” question and the second the “specific 
causation” question. 

In most instances, only the second inquiry is the contentious. For example, there will usually not be an issue 
about whether a collision involving a human being and a heavy object moving at a sufficient speed could cause 
some physical injury to the human being. The contentious issue will usually be whether the collision was part 
of a set of facts that did cause the alleged injury. On the other hand, both issues may be contentious where the 
allegation is the effect of an alleged toxin on human health. It must first be the case that the substance could 
be a cause of the alleged harm before it can have been a cause. If the substance is not capable of causing the 
alleged injury, then there is no need to inquire whether it did cause the alleged injury. 

                                                      

2  Lewis Klar, Tort Law, 4th ed. (Toronto: Carswell, 2008) at 467 [Klar, Tort Law]. See generally Klar, Tort Law, c. 12. 

3  Mustapha v. Culligan of Canada Ltd., [2008] 2 S.C.R. 114 at para. 12, 2008 SCC 27 quoting Allen M. Linden and Bruce 
Feldthusen, Canadian Tort Law, 8th ed. (Toronto: LexisNexis, 2006) at 360.  

4  R. v. Nette, [2001] 3 S.C.R. 488 at para. 44, 2001 SCC 78. 

5  Ibid. at para. 83 (“based on concepts of moral responsibility and is not a mechanical or mathematical exercise”). 
Nette’s explanations were adopted by the Supreme Court in R v. Maybin, 2012 SCC 24. 

6  R v. Maybin, ibid. at para. 5 [emphasis added].  

7  Paraphrasing the explanation of the factual causation inquiry in R. v. Nette, supra note 4 at para. 44.  

8  Nette, ibid. 
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C. But-For: The Test for Factual Causation 

The current statement of the meaning of the but-for test is found in the Supreme Court of Canada’s majority 
(7-2) reasons in Clements v. Clements.9 However, Court was unanimous on the issue of the meanings of 
causation. The dissenting judges accepted the majority’s statement of the law. They merely disagreed on its 
application.10 

In the result, McLachlin C.J. wrote for the unanimous Court: 

The test for showing causation is the “but for” test. The plaintiff must show on a balance of 
probabilities that “but for” the defendant’s negligent act, the injury would not have 
occurred. Inherent in the phrase “but for” is the requirement that the defendant’s 
negligence was necessary to bring about the injury—in other words that the injury would 
not have occurred without the defendant’s negligence. This is a factual inquiry. If the 
plaintiff does not establish this on a balance of probabilities, having regard to all the 
evidence, her action against the defendant fails.11 

Concepts to keep in mind: factual inquiry; necessity (necessary); balance of probabilities; onus on the plaintiff. 

D. Problems with Defining Factual Causation in Terms of Necessity 

Clements describes the but-for test as one based on a concept of necessity: the existence of the particular factor 
described as a cause is required for the existence of the factor described as the effect.12 This notion of necessity is 
described, in the academic literature, as counterfactual dependence. However, factual causation cannot be 
adequately defined as only counterfactual dependence, since causes are not always necessary conditions for their 
effects. Factual causation need not be difference-making. 

The traditional examples in academic literature are instances of factual causation where the injury has multiple 
wrongdoers responsible for multiple separately sufficient causes.13 The but-for test cannot be validly applied 
because each of the causes is separately sufficient: meaning that there is sufficient evidence to allow a 
conclusion that each of the causes occurred and each would be a but-for cause of the injury if all of the other 
sufficient causes had not occurred.  The classic example is of multiple negligently started fires each of which, by 
itself, would be capable of destroying a house but merge before reaching the house. Another example has 
more insufficient causes, operating concurrently, than is required for the occurrence of the injury. What is 
necessary is some grouping of the multiple causes, less than all of them. In this instance, any one of the 
individual causes cannot be said to be necessary, because removing any one of them does not produce a 
situation where the injury does not occur. A traditional example has four people each putting one-third of the 
required dose of a poison into the liquid in the victim’s cup. The but-for test cannot be applied to the conduct 
of any of the four poisoners because each person’s conduct was neither individually sufficient nor necessary.14  

                                                      

9  2012 SCC 32, [2012] 2 S.C.R. 181 [Clements].  

10  Clements, ibid. at para. 55. 

11  Clements, ibid. at para. 8 [emphasis in original]. 

12  Clements, supra note 9 at paras. 8, 11, 12, 43, 46(2). 

13  The doctrinal labels for this type of situation are “overdetermined injury” and “duplicative causation.”  See 
generally Klar, Tort Law, supra note 2 at 430, n. 11, and at 454-55. McLachlin C.J. discussed this issue in her 1987 
article, The Honourable Justice Beverley McLachlin, “Negligence Law—Proving the Connection” in Nicholas 
Mullany and Allen M. Linden, eds., Torts Tomorrow, A Tribute to John Fleming (Sydney: LBC Information Services, 
1998) 16 at 18-23 [McLachlin, “Proving the Connection”]. 

14  See Richard W. Wright, “Causation in Tort Law” (1985), 73 Calif. L. Rev. 1737 at 1792-94 and Richard W. Wright, 
Tort Law: Basic Principles of Liability (Chicago, Chicago-Kent College of Law, 2011) at 451. 
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The essential difference between the instances of duplicative causation and instance to which Clements 
material contribution might apply is that, in instances of duplicative causation, there is no gap or other 
problem in the evidence of causation such that the evidence cannot be allocated, on the balance of 
probability, to any one or more of the wrongdoers. The problem is not one of finger-pointing in the Clements 
sense that, on the evidence, it must be one or the other of the wrongdoers, or some group of them, but it 
cannot be all of them and the evidence is not sufficient to permit that choice to be made, validly, on the 
balance of probabilities. 

The Supreme Court of Canada’s seeming insistence, highlighted in Clements, that the meaning of factual 
causation is captured by the but-for test is wrong. Borrowing a phrase from an Ontario Court of Appeal 
decision, where the phrase was used in a different context—to describe a decision of a judge lower in the 
Ontario judicial pecking order—the belief “fails the reality test.”15 As discussed, there are instances of factual 
causation which cannot be identified by the but-for test. These instances cannot be identified by the but-for 
test because the causal relationship between cause and consequence is not based on necessity. There are 
instances of factual causation where there is sufficient evidence to identify what amounts to multiple but-for 
causal relationships, in the sense that each of the identified causal relationships would be a but-for relationship 
if none of the other identified causal relationships existed. A but-for causal relationship is, by definition, a 
sufficient causal relationship. What these instances of seemingly multiple but-for causal relationships have is 
multiple sufficient or insufficient causes to which, by definition, the but-for test as defined by Canadian law 
cannot be validly applied.  

I deal briefly with a test for factual causation that can handle all instances of factual causation in the 
conclusion of this paper.16 

E. How to Apply the But-For Test 

Clements provides the following rules. 

• “The “but for” causation test must be applied in a robust common sense fashion. There is no need for 
scientific evidence of the precise contribution the defendant’s negligence made to the injury.”17  

• “A trial judge is to take a robust and pragmatic approach to determining if a plaintiff has established 
that the defendant’s negligence caused her loss. Scientific proof of causation is not required.”18 

• “A common sense inference of ‘but for’ causation from proof of negligence usually flows without 
difficulty. Evidence connecting the breach of duty to the injury suffered may permit the judge, 
depending on the circumstances, to infer that the defendant’s negligence probably caused the loss.”19 

• “Where ‘but for’ causation is established by inference only, it is open to the defendant to argue or call 
evidence that the accident would have happened without the defendant’s negligence, i.e. that the 
negligence was not a necessary cause of the injury, which was, in any event, inevitable.”20 

                                                      

15  Authorson v. Canada (Attorney General) (2007), 86 O.R. (3d) 321 at para. 163, 2007 ONCA 501. 

16  See infra, section 5. A Factual Causation Test Based on Sufficiency, Not Necessity. 

17  Clements, ibid.  at para. 9. 

18  Clements, ibid. at para. 46(1). 

19  Clements, ibid. at para. 10. 

20  Clements, ibid. at para. 11. 
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• “In some cases, an injury—the loss for which the plaintiff claims compensation—may flow from a 
number of different negligent acts committed by different actors, each of which is a necessary or “but 
for” cause of the injury.21 

The Supreme Court reiterated in April 2013 that the robust, pragmatic, common sense approach is applicable 
in all cases. It is applicable even if expert evidence is adduced on the issue of factual causation. The Court 
stated in Ediger v. Johnston:  

The [British Columbia] Court of Appeal’s reasons also suggest that it understood the trial 
judge to have improperly relied on Snell v. Farrell, [1990] 2 S.C.R 311, in order to draw an 
“inference of causation” (paras. 83-85). Snell stands for the proposition that the plaintiff in 
medical malpractice cases—as in any other case—assumes the burden of proving causation 
on a balance of the probabilities (ibid., at pp. 329-30). Sopinka J. observed that this standard of 
proof does not require scientific certainty (ibid., at 328); Clements, at para. 9. The trier of fact 
may, upon weighing the evidence, draw an inference against a defendant who does not 
introduce sufficient evidence contrary to that which supports the plaintiff’s theory of 
causation. In determining whether the defendant has introduced sufficient evidence, the trier 
of fact should take into account the relative position of each party to adduce evidence (Snell, 
at 330).22  

F. Meaning of Common Sense 

The “common sense” mantra was adopted by the Supreme Court Canada in Snell. Sopinka J.   

I am of the opinion that the dissatisfaction with the traditional approach to causation 
stems to a large extent from its too rigid application by the courts in many cases. Causation 
need not be determined by scientific precision. It is … essentially a practical question of fact 
which can best be answered by ordinary common sense rather than abstract metaphysical 
theory.23 

The “traditional approach” that Sopinka J. referred to is the but-for test.24 The Supreme Court has never explained 
the meaning of “common sense” in the Snell approach to the application of the but-for test.  

The Court has also never explained the meaning of “abstract metaphysical theory.”  The implication that but-
for doctrine is not “metaphysical theory” or, at least, not “abstract metaphysical theory” is ironic. The 
application of the but-for test requires the decision maker to construct an imaginary world  

                                                      

21  Clements, ibid. at para. 12 (emphasis added).  

22  Ediger v. Johnston, 2013 SCC 18 at para. 36. The BC Court of Appeal had written, 2011 BCCA 253 at para. 84: “This 
court confirmed in Moore v. Castlegar & District Hospital (1998), 49 B.C.L.R. (3d) 100, [1998 CanLII 4906] (C.A.) that 
where both parties have led expert evidence on the issues of causation, it is not open to this court to apply the 
‘common sense’ reasoning urged in Snell (para. 11).” [Internal quotation marks omitted.] the Supreme Court had made 
the same point in 2003 in another appeal from BC: K.L.B. v. British Columbia, [2003] 2 S.C.R. 403 at para. 13, 2003 SCC 
51 per McLachlin C.J. It is also the view one should take of Clements and Snell. See Goodman v. Viljoen, 2012 ONCA 896 
at para. 70-76 per Doherty J.A.(dissenting on other grounds). In Clements, only one of the parties (the defendant) called 
an expert witness; however, the plaintiff cross-examined the expert and relied on answers obtained in cross-
examination. 

23  Snell, supra note 1 at 328. See also C.C.R. Fishing Ltd. v. British Reserve Insurance Co., [1990] 1.S.C.R. 814 at 823, 1990 
CanLII 145, per McLachlin J. (as she then was). 

24  Snell, supra note 1 at 319-20: “Both the trial judge and the Court of Appeal relied on McGhee, which (subject to its 
re-interpretation in the House of Lords in Wilsher) purports to depart from traditional principles in the law of torts 
that the plaintiff must prove on a balance of probabilities that, but for the tortious conduct of the defendant, the 
plaintiff would not have sustained the injury complained of. … 

 The traditional approach to causation has come under attack in a number of cases in which there is concern that 
due to the complexities of proof, the probable victim of tortious conduct will be deprived of relief. …” 
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(the counterfactual world) where certain facts did not occur—the negligence of the defendant whose conduct 
is being assessed for its causal status – and imagine what would then have happened. To me, that is abstract 
and metaphysical.   

Stating that the but-for test requires that one determine what would have happened but for the defendant’s 
negligence does not tell the decision maker what non-negligent conduct of the defendant is to be substituted 
for the negligent conduct. All it tells the decision maker is that it is to be conduct which would not have been 
negligent. That does not mean it is to be the non-negligent conduct which, if it had occurred, would mean that 
the incident would not have occurred. Absent a duty to rescue, it must be the worst not-negligent conduct. 
Where a vehicle’s speed is the issue, it must be the maximum non-negligent speed for the conditions. 

Clements provides an example of the difference. The defendant’s negligence, according to the trial judge, was in 
driving the motorcycle, given the conditions, at a speed of at least 120 kph. The speed limit was 100 kph.25  The 
trial judge found that the maximum non-negligent speed was in the range of 90 kph; that is, the defendant 
would not have been negligent had his speed been in that range.26 However, it appears the expert evidence was 
he would still not have been able to recover control the motorcycle, after the tire deflated in the manner it did, 
at that speed. The proper question is: would the accident have occurred if the defendant had been driving at a 
proper speed for the conditions?27 It is not: would the accident have occurred if the defendant had driven at a 
speed which was slow enough that the accident would not have happened?  

The dissenting judges in Clements summarized the problem with the plaintiff’s evidence:  

In this case, a factual foundation that would support an inference that the overloading of 
the motorcycle and excessive speed caused the accident is quite simply lacking. The only 
evidence directly related to the issue came from the respondent’s expert, Mr. MacInnis. 
According to his evidence, the accident would have happened even if the motorcycle had 
been travelling at a lower, legal speed and without a pound of excess baggage. The trial 
judge evidently rejected this opinion. The fact remains, however, that no evidence was 
adduced regarding the exact (or even approximate) speed and weight at which the 
respondent would have been able to regain control of his motorcycle. The state of the 
evidence therefore leaves precious little room for speculating about robust common sense 
inferences as to the cause of the accident.28 

The British Columbia Court of Appeal also summarized the evidence on this issue. 

In cross-examination, Mr. MacInnis disagreed with a suggestion that the motorcycle could 
have been brought to a safe stop had it been travelling at 80 or 90 kilometres per hour 
when the puncture occurred. He said that had the motorcycle been travelling at 90 or 100 
kilometres per hour, its capsize speed would still have been 37 kilometres per hour. Mr. 
MacInnis further stated that although there is a speed of travel above 37 kilometres per 
hour at which the puncture would not have resulted in a uncontrollable weave instability, it 
was impossible to determine that speed.29 

                                                      

25  Clements v. Clements, 2009 BCSC 112 at para. 32. 

26  Clements v. Clements, 2009 BCSC 112 at para. 46. 

27  Mr. Justice Moldaver made this point in a question to counsel in the Clements’ appeal. 

28  Ibid., paras. 56-57. 

29  Clements v. Clements, 2010 BCCA 581 at para. 23 (emphasis added). 
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In any event, the “abstract metaphysical” portion of the “common sense” mantra vanished when the primacy 
of the but-for test, and the “common sense” approach to the application of that test, was reiterated by the 
Supreme Court in Athey v. Leonati.30 Major J. wrote:  

The general, but not conclusive, test for causation is the “but for” test, which requires the 
plaintiff to show that the injury would not have occurred but for the negligence of the 
defendant: …31  

… The causation test is not to be applied too rigidly. Causation need not be determined by 
scientific precision … and as was quoted by Sopinka J. [in Snell] at p. 328, it is “essentially a 
practical question of fact which can best be answered by ordinary common sense”. 
Although the burden of proof remains with the plaintiff, in some circumstances an 
inference of causation may be drawn from the evidence without positive scientific proof.32 

In K.L.B. v. British Columbia, McLachlin C.J. wrote:  

[I]t is worth noting that the private nature of the abuse may heighten the difficulty of 
proving the abuse and its connection to the government’s conduct in placement and 
supervision. As in other areas of negligence law, judges should assess causation using what 
Sopinka J. … referred to as a “robust and pragmatic approach” (Snell v. Farrell, [1990] 2 S.C.R. 
311, at 330). As Sopinka J. emphasized, “[c]ausation need not be determined [with] 
scientific precision” (Snell, at 328). A common sense approach sensitive to the realities of 
the situation suffices.33 

I have never found a case that offers an explanation of the qualifier “sensitive to the realities of the situation”; 
even whether the meaning differs from “robust and pragmatic.” 

Other judges have written, in substance, that there is no content to the “common sense” phrase. For example, 
the Ontario Court of Appeal wrote in Fisher v. Victoria Hospital: 

[J]just as the robust and pragmatic approach cannot be used as a substitute for evidence, it 
cannot be used as a substitute for reviewing and making findings about relevant evidence. 

… [C]ommon sense cannot become a substitute for resort to evidence: … ‘The mere 
application of ‘common sense’ cannot conjure up a proper basis for inferring that an injury 
must have been caused in one way rather than another.’34 

In Fairchild v. Glenhaven Funeral Services Ltd., Lord Hoffmann wrote:  

But there is sometimes a tendency to appeal to common sense in order to avoid having to 
explain one’s reasons. It suggests that causal requirements are a matter of incommunicable 
judicial instinct. I do not think that this is right. It should be possible to give reasons why 
one form of causal relationship will do in one situation but not in another.35 

                                                      

30  [1996] 3 S.C.R. 458 at paras. 13-16, 1996 CanLII 183 [Athey]. 

31  Ibid. at para. 14 (authority omitted). 

32  Ibid. at para. 16. 

33  Supra note 22 at para. 13. 

34  2008 ONCA 759 at paras. 58-59. The Court of Appeal quoted from the speech of Lord Hoffmann in Fairchild v. 
Glenhaven Funeral Services Ltd., [2002] UKHL 22, [2003] 1 A.C. 32 [Fairchild]. 

35  Fairchild, ibid. at para. 53 per Lord Hoffmann.  
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I am not aware of a useful judicial definition of common sense. By useful, I mean a definition that distinguishes 
common sense from something else that already has a definition. For example, if it is nothing more than a 
common sense approach to circumstantial evidence (whatever we are to understand that to mean), then it is 
merely a restatement of what the res ipsa loquitur maxim was supposed to have meant36 before its abolition by 
the Supreme Court.37 The Supreme Court stated in Fontaine: 

It would appear that the law would be better served if the maxim was treated as expired 
and no longer used as a separate component in negligence actions. After all, it was nothing 
more than an attempt to deal with circumstantial evidence. That evidence is more sensibly 
dealt with by the trier of fact, who should weigh the circumstantial evidence with the direct 
evidence, if any, to determine whether the plaintiff has established on a balance of 
probabilities a prima facie case of negligence against the defendant. Once the plaintiff has 
done so, the defendant must present evidence negating that of the plaintiff or necessarily 
the plaintiff will succeed.38 

In Mennonite Church British Columbia v. Sur-Del Roofing, citing Fontaine, the trial judge wrote that “the doctrine 
of res ipsa loquitur is to be treated as a common sense approach to circumstantial evidence.”39 

The majority of a panel of the Ontario Court of Appeal attempted to provide directions for the use of the 
robust, pragmatic, commonsense approach to the but-for test in Aristorenas v. Comcare Health Services.40 
However, there is nothing in those directions that amounts to an explanation of the meaning of common 
sense. There is only the acceptance of the proposition that “the mere application of common sense cannot 
conjure up a proper basis for inferring that an injury must have been caused in one way rather than another.”41  

A better view of the Aristorenas directions is that they amount to an explanation of what is meant by the 
robust, pragmatic, application of the but-for test. The majority wrote: “The approach is ‘robust and pragmatic’ 
because this type of evidence might not otherwise satisfy the ‘but for’ test.”42 “This type of evidence” refers to 
the majority’s summary of the evidence upon which the Snell analysis and decision was based. The majority 
wrote: 

[61]  The above distinction can be illustrated by applying the “robust and pragmatic” 
approach to the facts in Snell. In Snell, neither expert was able to express with certainty an 
opinion as to what caused the harm or when it occurred. As a result, the court used a 
combination of evidence and other considerations to support a finding of causation on a 
balance of probabilities: 

• First, while experts were not able to testify as to causation on a standard of scientific 
precision, there was some evidence that the negligent operation had led to the injury.  

• Second, the trial judge was satisfied that there was a greatly increased risk of injury 
because of the negligence. 

                                                      

36  See Fontaine v. Loewen Estate, [1996] 9 W.W.R. 305 at para. 83, 1996 CanLII 342 (B.C.CA); aff’d (sub. nom. Fontaine v. 
British Columbia (Official Administrator) [1998] 1 S.C.R. 424, 1998 CanLII 814. 

37  Fontaine v. British Columbia (Official Administrator), ibid. 

38  Ibid., para. 27 [emphasis added]. 

39  2010 BCSC 223 at para. 139 per L.D. Russell J. 

40  (2006), 83 O.R. (3d) 282 at paras. 58-64, 2006 CanLII 33850 (Ont. C.A.) leave to appeal refused 2007 CanLII 
10550 (S.C.C.). 

41  Ibid. at para. 63 [internal quotation marks omitted].  

42  Ibid. at para. 62. 
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• Third, there was a finding by the trial judge that “virtually rule[d] out natural causes”.  

• Fourth, the defendant was in a better position to observe what occurred.  He also was in 
a better position to interpret what he saw. 

• Fifth, the negligent operation resulted in a situation where it was impossible for anyone 
else to detect the precise cause of the injury. 

[62]  Taking these factors into consideration, Sopinka J. found that it was open to infer 
causation. The approach is “robust and pragmatic” because this type of evidence might not 
otherwise satisfy the “but for” test.43 

Unfortunately, the Aristorenas majority did not explain what it is about the robust and pragmatic approach 
that meant that the evidence could now satisfy the but-for test where without that approach it might not. 
Nonetheless, the discussion in Aristorenas contains a key insight. 

Causal inferences require explanation, which in turn entail some review of relevant 
evidence, particularly where there is no opinion evidence supporting the trial judge’s own 
“common sense” intuitions about factual causation. Trial judges can reject expert opinion 
evidence in preference to their own judgment about events, but such rejection has to be 
accompanied by a cogent reason based on the admitted evidence, and which addresses 
what the expert actually said.44 

Another problem with judicial invocation of undefined common sense is connected to the judicial obligation 
to give meaningful reasons. Binnie J. wrote in R. v. Sheppard: 

In my opinion, the requirement of reasons is tied to their purpose and the purpose varies 
with the context. At the trial level, the reasons justify and explain the result. The losing 
party knows why he or she has lost. Informed consideration can be given to grounds for 
appeal. Interested members of the public can satisfy themselves that justice has been done, 
or not, as the case may be.45 

The problem is that: 

[i]nvoking ‘common sense’ (whether ordinary or extraordinary), absent some attempt to 
explicate the actual reasons lying behind a finding of fact (such as factual causation) does 
not meet the bare requirement that trial judges offer some minimal account for the facts 
that they find. … ‘[C]ommon sense’, as a method of finding (or not finding) factual 
causation, has been confused for a reason for finding (or not finding) factual causation. It is 
not a reason. It is a fudge.46 

G. What Evidence; The Standard of Proof 

The common law standard of proof for past evens in all civil cases is the balance of probability.47 The standard 
of proof for factual causation of injury under—a past event—under the but-for test is the balance of 
probabilities.48 For example, Clements states:  

                                                      

43  Ibid. at paras. 61-62.  

44  Russell Brown and David Cheifetz, “The Bounds Of ‘Common Sense’ Inferences Of Causation: Clements v. Clements 
and the Art of Motorcycle Factum Maintenance” (2012) 40 Adv. Q. 34 at 159 [emphasis in original] and generally 
at 155-59. 

45  R. v. Sheppard, [2002] 1 S.C.R. 869 at para. 24, 2002 SCC 26. 

46  Brown and Cheifetz, “Common Sense Inferences,” supra note 44 at 153-54. 

47  F.H. v. McDougall, [2008] 3 S.C.R. 41 at para. 40, 2008 SCC 53 [McDougall]. 

48  Athey, supra note 30 at paras. 13, 28; Clements, supra note 9 at paras. 8, 13. 
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The test for showing causation is the “but for” test.   The plaintiff must show on a balance of 
probabilities that “but for” the defendant’s negligent act, the injury would not have 
occurred. Inherent in the phrase “but for” is the requirement that the defendant’s 
negligence was necessary to bring about the injury—in other words that the injury would 
not have occurred without the defendant’s negligence. This is a factual inquiry. If the 
plaintiff does not establish this on a balance of probabilities, having regard to all the 
evidence, her action against the defendant fails.49 

Clements also states: “To recap, the basic rule of recovery for negligence is that the plaintiff must establish on a 
balance of probabilities that the defendant caused the plaintiff’s injury on the ‘but for’ test.”50 

There is a problem in the current summary of factual causation principles in negligence that one frequently 
sees in decisions of the BC Supreme Court or Court of Appeal. It relates to the meaning of “substantial 
connection” as the phrase was used, first in Resurfice and then in Clements.  For example, the trial judge wrote 
in Warren v. Morgan:  

The plaintiff must satisfy the Court, on a balance of probabilities, that but for the 
defendant’s negligent act, she would not have sustained her injury. The “but-for” test is the 
general test for factual causation. The negligent conduct must be substantially 
connected to the injury. This test was most recently affirmed and set out in Clements v. 
Clements,  2012 SCC 32: …51 

A different trial judge wrote in Hickey v. Pena: 

A plaintiff need not establish that a defendant’s tortious conduct is the sole cause of the 
injury. A defendant will be fully liable for the harm suffered by a plaintiff, even if other 
causal factors for which he is not responsible were at play in producing the harm, as long as 
the plaintiff establishes a substantial connection between the injuries and the defendant’s 
negligence beyond the “de minimus” range: Farrant v. Laktin, 2011 BCCA 336 at paras. 9 and 
11; Athey v. Leonati, [1996] 3 S.C.R. 458; Resurfice Corp v. Hanke, 2007 SCC 7; Clements v. 
Clements, 2012 SCC 32; Hunt v. Ugre, 2012 BCSC 1704 at para. 120.52 

For present purposes, the source of this misstatement of the law are BC Court of Appeal decisions53 which 
predate Clements where the court attempted to explain a statement in Resurfice on the but-for test. The 
leading decision is, currently, Farrant v. Latkin. The Court of Appeal wrote: 

The general test for causation, established in Athey v. Leonati, [1996] 3 S.C.R. 458 at 
paras. 13-17, is the “but for” test: “but for” the accident, would the plaintiff have suffered the 
disabling pain? In Athey, the Court also stated that a plaintiff need not establish that the 
defendant’s negligence was the sole cause of the injury. If there are other potential non-
tortious causes, such as the plaintiff’s spinal degeneration in this case, the defendant will still 
be found liable if the plaintiff can prove the accident caused or materially contributed to 
the disabling pain, beyond the de minimus range. 

In Resurfice Corp. v. Hanke, 2007 SCC 7, [2007] 1 S.C.R. 333, the Supreme Court affirmed the 
“but for” test remains the basic test for determining causation, but developed the concept 
of “material contribution” in a different manner than that used in Athey, formulating a 
“material contribution” test as an exception to the  

                                                      

49  Clements, ibid., para. 8. 

50  Ibid. at para. 13. 

51  2013 BCSC 708 at para. 514. 

52  2013 BSCS 465 at para. 170. 

53  Farrant v. Latkin, 2011 BCCA 336 and Sam v. Wilson, 2007 BCCA 622. 
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“but for” test, a matter that is not relevant to this appeal. The Court replaced the Athey 
definition of “material contribution” to the plaintiff’s injury with the concept of “a 
substantial connection” between the injury and the defendant’s conduct. These 
developments were usefully summarized by Mr. Justice Smith, writing for the majority, in 
Sam v. Wilson, 2007 BCCA 622 at para. 109: 

“Material contribution”, as that phrase was used in Athey v. Leonati, is 
synonymous with “substantial connection”, as that phrase was used by 
McLachlin C.J.C. above in Resurfice Corp. v. Hanke. This causal yardstick 
should not be confused with the “material contribution test”. As 
McLachlin C.J.C. explained in Resurfice Corp. v. Hanke, at paras. 24 - 29, 
the “material contribution test” applies as an exception to the “but for” 
test of causation when it is impossible for the plaintiff to prove that the 
defendant’s negligent conduct caused the plaintiff’s injury using the 
“but for” test, where it is clear that the defendant breached a duty of 
care owed the plaintiff thereby exposing the plaintiff to an 
unreasonable risk of injury, and where the plaintiff’s injury falls within 
the ambit of the risk. … 

Thus, in applying the “but for” test, the trial judge was required to consider not just whether 
the defendant’s conduct was the sole cause of the plaintiff’s disabling pain, but also whether 
the plaintiff had established a substantial connection between the accident and that pain, 
beyond the de minimus level.54 

The passage in Resurfice that Farrant v. Latkin and Sam v. Wilson referred to is: 

The “but for” test recognizes that compensation for negligent conduct should only be made 
“where a substantial connection between the injury and the defendant’s conduct” is 
present. It ensures that a defendant will not be held liable for the plaintiff’s injuries where 
they “may very well be due to factors unconnected to the defendant and not the fault of 
anyone”: Snell v. Farrell, at p. 327,per Sopinka J.55 

If we take the statements in Sam, Farrant, and the BCSC trial decisions at face value, the but-for test now 
requires that the plaintiff establish more than just that the defendant’s negligence was a necessary cause of the 
injury. It requires the plaintiff show that the necessary cause was a substantial connection. There are two 
doctrinal reasons why this cannot be correct. First, in dealing with factual causation, Athey holds, explicitly, 
that if even a cause which plays a “minor role” is a but-for cause if it is necessary for the occurrence of the 
injury. Major J. wrote: 

If it was necessary to have both the accidents and the pre-existing back condition for the 
herniation to occur, then causation is proven, since the herniation would not have occurred 
but for the accidents. Even if the accidents played a minor role, the defendant would be 
fully liable because the accidents were still a necessary contributing cause.56 

The Supreme Court has never overruled nor qualified this part of Athey. So long as the issue is factual 
causation,57 then, “substantial” cannot, and does not, add anything to the meaning of “necessary.” “Substantial 
connection,” in this context, cannot mean anything other than “necessary.” There are no degrees of necessity.  

                                                      

54  Farrant v. Latkin, ibid., paras. 9-11. 

55  Resurfice Corp. v. Hanke, [2007] 1 S.C.R. 333, 2007 SCC 7 at para. 23.  

56  Athey, supra note 30, para. 41.2. 

57  There is nothing in Farrant or Sam that suggests the discussion of “substantial connection” was intended to be a 
remoteness (proximate cause) discussion.  
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Next, there is a conflict with F.H. v. McDougall,58 if “substantial connection” is supposed to be understood to 
somehow describe (1) some quality of the evidence, required to allow a valid conclusion, on the balance of 
probability, that there is a but-for causal relationship—a relationship of necessity—between the negligence 
and the injury or (2) something about the manner in which the evidence is to be analyzed. In either case, 
“substantial” suggests some sort of stricter than otherwise (whatever the otherwise might be) requirement. In 
F.H. v. McDougall, the Supreme Court rejected any approach of that sort to the application of the but-for test.59 
“In all civil cases, the trial judge must scrutinize the relevant evidence with care to determine whether it is 
more likely than not that an alleged event occurred.”60 

It has to be conceded that the purpose and meaning of the “substantial connection” passage in Resurfice is 
unclear. However, I doubt that the Supreme Court, in Resurfice, used “substantial connection” in the manner 
claimed by the Court of Appeal in Farrant and Sam. One reason for that view is that Sopinka J., in Snell, was likely 
saying no more than that he was not prepared to alter causation jurisprudence because he was satisfied that, 
under traditional principles, tortfeasors whose negligence was substantially connected (whatever he understood 
that phrase to mean) to the injury were not escaping liability because of problems in proof of factual causation if 
the but-for test was applied properly.  

In any event, McLachin C.J. wrote both the Resurfice and Clements reasons. The use of “substantial connection” 
in Clements is sufficient indication that Farrant v. Latkin and Sam v. Wilson dicta are not good law, even in 
British Columbia. I suggest it is clear from Clements that Sopinka J.’s use of “substantial connection” is to be 
understood as I described it in the paragraph above. First, McLachlin C.J. referred to the passage in Snell where 
Sopinka J. used “substantial connection” in explaining why he was not going to alter the traditional principles 
of factual causation. She quoted from Snell: 

I have examined the alternatives arising out of [McGhee v. National Coal Board, [1973] 1 
W.L.R. 1 (H.L.)]. They were that the plaintiff simply prove that the defendant created a risk 
that the injury which occurred would occur. Or, what amounts to the same thing, that the 
defendant has the burden of disproving causation. If I were convinced that defendants who 
have a substantial connection to the injury were escaping liability because plaintiffs cannot 
prove causation under currently applied principles, I would not hesitate to adopt one of these 
alternatives. In my opinion, however, properly applied, the principles relating to causation 
are adequate to the task. [Emphasis added; at 326-27.]61 

McLachlin C.J. wrote, immediately after the quotation: 

Sopinka J. went on to underline the importance of establishing a substantial connection 
between the injury and the defendant’s negligence. The usual requirement of proof of “but 
for” causation should not be relaxed where the result would be to permit plaintiffs to 
recover in the absence of evidence connecting the defendant’s fault to the plaintiff’s 
injury.62  

There are no other uses of “substantial connection” in Clements. 

There is, however, what seems to be attempt by McLachlin C.J. to explain the various ways in which “material 
contribution” was used in Athey: 

                                                      

58  Supra, note 47. 

59  Ibid., 2008 SCC 53 at paras. 39-49. 

60  Ibid. at para. 49. 

61  Clements, supra note 9 at para. 20.. 

62  Ibid. at para. 21 [emphasis in the original]. 
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This Court, per Major J., discussed the limitations of the “but for” test and the propriety of 
exceptionally using a material contribution test. Major J. emphasized that a robust common 
sense approach to the “but for” test permits an inference of “but for” causation from 
evidence that the defendant’s conduct was a significant factor in the injury, and concluded 
that “[t]he plaintiff must prove causation by meeting the ‘but for’ or material contribution 
test” (para. 41).  Major J. concluded that the 25 percent contribution found by the trial 
judge was a “material contribution” sufficient to meet the “but for” test. The term “material 
contribution”, read in context, does not detract from the fact that the Court in the end 
applied a robust, common sense application of the “but for” test, in accordance with Snell.63 

This much is clear. McLachlin C.J. stated that Athey was decided on a but-for basis. It is my view that that has 
always been the sensible and better reading of the latter part of the Athey reasons. In addition, the Chief Justice 
has the advantage of having been on the Athey panel.  

II. Distinguish Causation of Injury and Causation of Loss  

We must always distinguish between causation of injury and causation of loss issues. The latter involve 
assessment of damages resulting from (caused by) compensable injury. 

Negligence may be a cause of injury without causing a person any loss, or any compensable loss. That is 
because the injury had another cause or causes the same loss would have resulted even if the negligence had 
not occurred. In some instances, that situation means the plaintiff has not sustained (past loss) or will not 
sustain (future loss) any compensable loss. There has not be a compensable change in position. Athey states: 

The essential purpose and most basic principle of tort law is that the plaintiff must be 
placed in the position he or she would have been in absent the defendant’s negligence (the 
“original position”). However, the plaintiff is not to be placed in a position better than his or 
her original one. It is therefore necessary not only to determine the plaintiff’s position after 
the tort but also to assess what the “original position” would have been. It is the difference 
between these positions, the “original position” and the “injured position”, which is the 
plaintiff’s loss. In the cases referred to above, the intervening event was unrelated to the tort 
and therefore affected the plaintiff’s “original position”.64 

The Supreme Court reiterated this limitation on the extent of liability in Blackwater v. Plint:  

It is important to distinguish between causation as the source of the loss and the rules of 
damage assessment in tort.  The rules of causation consider generally whether “but for” the 
defendant’s acts, the plaintiff’s damages would have been incurred on a balance of 
probabilities.  Even though there may be several tortious and non-tortious causes of injury, 
so long as the defendant’s act is a cause of the plaintiff’s damage, the defendant is fully liable 
for that damage. The rules of damages then consider what the original position of the 
plaintiff would have been.  The governing principle is that the defendant need not put the 
plaintiff in a better position than his original position and should not compensate the 
plaintiff for any damages he would have suffered anyway: Athey.65 

                                                      

63  Ibid., para. 23. 

64  Athey, supra note 30 at para. 32. 

65  [2005] 3 S.C.R. 3, 2005 SCC 58 at para. 78 per McLachlin C.J. See Lewis Klar, “Damages, Causation and 
Responsibility for Loss” in Causation in Tort II (Vancouver, CLEBC, 2011) for a current, detailed discussion of this 
topic. 
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III. Generic Examples 

I outline, in this section, how factual causation law is to be applied after the required findings of fact are made 
on the issue of whether the evidence permits the conclusion that, on the balance of probability, a wrongdoer’s 
negligence was or was not a part of the set of events that was a factual cause of the injury. 

The examples are divided into two categories and sub-categories within each category. The first category 
includes all instances in which the evidence is sufficient for the court to make a valid decision, on the balance of 
probability, that the defendant’s negligence is or is not a factual cause. The second category includes all 
instances in which the evidence is not sufficient for the court to make that decision, but that result does not 
require the dismissal of the action. Each of the two categories has four sub-categories, determined by whether 
there is more than one causal candidate and, if so, whether any of the other causal candidates would be causes 
which were never actionable. In all of the categories, the existence of multiple negligent causal candidates is the 
result of the existence of multiple tortfeasors, not merely one tortfeasor who has committed multiple 
negligent acts. 

The PowerPoint™ slides that accompany this lecture have case law examples for the categories. 

A. Instances where the Evidence is Sufficient for the Causal Connection Decision to Be Made 

In the following four categories, which subsume all of the variations that could occur, the evidence is sufficient 
for the court to decide the causal status of each of the causal candidates on the basis of the applicable 
standard of proof. That is, the evidence is sufficient for the court to find that the party with the burden of 
proof on the issue has satisfied the burden, or has failed to satisfy the burden.  

(1) No other causal candidate 

This is the most common situation, regardless of whether it is because there were, in fact, no other relevant 
causal candidates or because there was no evidence adduced upon which the judge or jury could conclude, 
lawfully, that there was another causal candidate. 

The question the court has to decide is whether the evidence is or is not sufficient to satisfy the applicable 
burden of proof: the balance of probability in civil cases in the common law jurisdictions of Canada.66 If the 
plaintiff has the burden of proof, as is usually the case, the action fails if the court finds that evidence is not 
sufficient. Otherwise, the court proceeds to the other issues if the evidence is sufficient.67 This was the situation 
in Clements, according to the Supreme Court. “This is a simple single-defendant case: the only issue was 
whether ‘but for’ the defendant’s negligent conduct, the injury would have been sustained.”68 

In those instances where there is a reverse onus, so that the onus is on the defendant to show no causal 
connection (to the required standard of proof) between the injury and the defendant’s negligence, the action 
proceeds if the evidence is not sufficient to meet that standard.69 

                                                      

66  F.H. v. McDougall, [2008] 3 S.C.R. 41 at para. 40, 2008 SCC 53 [McDougall]. 

67  The meaning of Clements, supra note 9, para. 46(1). 

68  Ibid. at para. 50. 

69  An example of a common reverse-onus instance in Canada exists in motor vehicle accidents where a pedestrian is 
struck by a vehicle, and injured, and applicable legislation shifts the onus to the driver of the vehicle to show that 
the negligence of the driver was not a cause of the pedestrian’s injury. The reverse-onus variations will not be 
mentioned in the balance of the examples. The consequences outlined follow from the court’s decision on whether 
the burden of proof has been satisfied. 
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(2) One or more other causal candidates all of which were never actionable even if wrongful 

The plaintiff alleges the defendant’s negligence caused injury Q. The defendant alleges that there is something 
which occurred before the defendant’s negligence, or something which occurred as part of the incident that 
resulted in the injury,70 or something after but before the trial, which is sufficient to have caused the plaintiff’s 
injury even if the defendant had not been negligent.71  

The plaintiff establishes factual causation If the evidence is sufficient to show that the negligence was 
necessary, on the balance of probability, for the injury to have occurred, and the defendant is not able to 
establish to establish the causal status of the other causal candidates on the balance of probability. The 
situation is equivalent to example (1) above.  

The negligence is a factual cause if the negligence and the never-actionable causal candidate(s) are 
cumulatively necessary—are all necessary in combination—for the injury to have occurred.72 The action 
continues so that the other issues may be determined.  

The negligence is a factual cause of the injury if the evidence shows that the negligence and any of these other 
events would be sufficient, on the balance of probability, to cause the injury the plaintiff sues for, even if the 
negligence had not occurred. However, in this case the other never-actionable cause is also a sufficient cause. 
The action fails as the plaintiff has not established that the negligence caused any compensable damage. The 
negligence did not make any difference. The plaintiff’s position is the same as it would have been even if the 
negligence had not occurred. The plaintiff is not entitled to be put in a better position than the plaintiff would 
have been if the negligence had not occurred. There has been no change in the plaintiff’s position as a result of 
the negligence, so there is no actionable injury.73  

This category subsumes all instances of so-called indivisible injury where at least one of the other separately 
sufficient causal candidates was never actionable at all. Recall that “[d]ivisible injuries are those capable of 
being separated out and having their damages assessed independently. Indivisible injuries are those that 
cannot be separated or have liability attributed to the constituent causes.”74 

(3) One or more other causal candidates all of which were once actionable even if one or more are no 
longer actionable 

The negligence is a factual cause if the evidence establishes, on the balance of probability, that the negligence is 
sufficient to have caused the injury.  

                                                      

70  This could include the plaintiff’s own conduct. I ignore, for the purpose of this discussion, jurisprudence governing 
the effect of an injured person’s failure to use (properly or at all) safety devices such as seat-belts. In Canadian 
jurisdictions, the injured person’s contributory fault which is a failure to wear a seat-belt properly or at all produces 
a “conventional” reduction in the damages depending on whether the injury would have been less severe (15%) or 
would not have occurred at all (25%). See Klar, Tort Law, supra note 2 at 527-31, particularly n. 110 at 530-31. 

71  These conditions are usually called “innocent” causes rather than “never-actionable” causes. 

72  Athey, supra note 30 at para. 41.2. 

73  Athey, ibid. at paras. 31, 32 and 41.1. This is may be viewed as a legal causation consequence or a damages 
assessment consequence. The better approach is to consider it a damages assessment consequence. Athey, ibid. at 
para. 33, implies that it is a damages assessment issue by referring to the “net loss of the plaintiff.” See also para. 31 
where Athey explains why, as a matter of policy, a plaintiff’s damages are reduced if something occurs after the 
incident involving the defendant, which is not related to that incident, and causes the plaintiff to suffer the loss that 
the plaintiff would have had as a result of the defendant’s negligence even if the later event had not occurred. 

74  Bradley v. Groves, 2010 BCCA 361 at para. 20. 
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It does not matter if there are other causal candidates which were once actionable, regardless of whether the 
evidence shows the other causal candidate(s) are cumulatively necessary in combination with the defendant’s 
negligence; or, that one of more of the other causal candidates is also sufficient to cause the injury even 
without the negligence. In either case, the existence of this other negligent cause is not a defence. In both cases, 
this is an application and consequence of the long-standing, common law, rule that concurrent tortfeasors are 
jointly liable for damages caused by their negligence.75 Tortfeasors are concurrent tortfeasors where there 
negligence causes the same injury. The causal situation occurs whether the negligence of the multiple is 
cumulatively necessary or separately sufficient.76 The decision to treat the instances of multiple cumulative and 
multiple separately sufficient negligent causes the same, as between plaintiff and wrongdoer, is a policy 
decision.77  

This category subsumes all instances of so-called indivisible injury where all of the causal candidates are or 
were tortious and actionable but the court decides that the evidence does not permit a valid decision, on the 
balance of probability, as to whether the injury was caused by all of the causal candidates or any or of them, or 
group of the them fewer than all.  

(4) One or more of the other causal candidates were never actionable even if wrongful  

If the other causal candidates are, at most, cumulatively necessary with the negligence of the defendant, then 
that negligence is a factual cause. This is a necessary corollary of the principle that the negligence is a factual 
cause where those other causal candidates would be actionable.78 There is no valid basis, so long as the liability 
of concurrent tortfeasors is joint (solidary), for treating this situation as equivalent to the situation where the 
other causal candidates were never actionable.  

The same rule should apply where the evidence establishes that any one of the other never-actionable, even 
though wrongful, causal candidates is separately sufficient.79  

B. Instances where the Evidence is NOT Sufficient for the Causal Connection Decision to be 
Made on the Balance of Probability but that Does Not Require the Dismissal of the Action 

This category includes those cases where the facts and the quality of evidence produce the situation capable of 
triggering the material contribution to injury doctrine. In those cases, the evidence does not show that any one 
of the multiple, once actionable, negligent events, or any combination of them fewer than all, is sufficient, on 
the balance of probability to have caused the injury.  

                                                      

75  See Athey, supra note 30 at paras. 17, 22. A passage in the Supreme Court’s reasons in Blackwater v. Plint, supra note 
65 at para. 82 seems to assert the other negligent events must still be actionable at the time the action against the 
defendant is commenced. The paragraph refers to “actionable torts” and “statute-barred wrongs.” However, the 
Court did not mention Athey. There is nothing in Athey that suggests that the extent of a negligent defendant’s 
liability to the injured person is reduced merely by the fact that there is another negligent person whose conduct 
was also a cause but who the plaintiff did not sue. The better reading of this passage in Blackwater, in order to make 
it consistent with Athey, is that the trial judge had found, and the Supreme Court accepted, that the damages that 
were caused by the statute-barred wrongs could be separated from those caused by the actionable wrongs. 

76  Athey, ibid., is an example of a case where the multiple negligent events—the two motor vehicle accidents—were 
cumulatively necessary: see para. 1.  

77  See the discussion under the headings of “additional causes” and “alternative causes” in Klar, Tort Law, supra note 2 
at 454-55.  

78  As in Athey, supra note 30 and as discussed in category (a).3. 

79  Blackwater v. Plint, supra note 65 at para. 82 is authority for the propositions asserted in this section if the paragraph 
is read to mean that the injury (and damages) from the statute-barred, so no longer, actionable torts were divisible 
from the injury and damages caused by the actionable torts.  
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In addition, the evidence does not show, on the balance of probability, that the negligence of the defendant, 
on its own or in combination with some never-actionable event, was not a cause.80 

Again, all variations will fall into one of the four categories. 

(1) No other causal candidate 

The action fails because the plaintiff has not satisfied the onus of proof and, at present, the material 
contribution to injury doctrine does not apply to instances where there is only one potential causal 
candidate.81 

(2) One or more other causal candidates all of which were never actionable even if wrongful 

The action fails, so long as it is not a mass tort,82 because the plaintiff has not satisfied the onus of proof and, at 
present, in Canada, the material contribution to injury doctrine does not apply to instances where there is only 
one potential negligent causal candidate.83 

This restriction to instances having two more tortfeasors not the law in the United Kingdom: see Barker v. 
Corus,84 and Sienkiewicz v. Greif (UK) Ltd.85 In addition, there is nothing in the material contribution to risk 
doctrine as explained in Resurfice or Clements that requires this restriction. It was declared by the Supreme 
Court in Clements without valid explanation. The Court stated that Sienkiewicz was “the only case to apply a 
material contribution to risk approach to a single tortfeasor,”86 the Court, surprisingly, failed to mention that 
one of the relevant causal candidates in Barker v. Corus was the contributory fault of the injured person. There 
is no necessary logical distinction between an instance which has two or more negligent causal candidates and 
one never-actionable (whether innocent or wrongful) causal candidate and an instance which has only one 
negligent causal candidate. The House of Lords recognized that in Sienkiewicz. It is the basis upon which Barker 
v. Corus was applied in Sienkiewicz. In the result, the Clements requirement, outside of mass torts (perhaps) 
that there be two or more negligent causal candidates is entirely a matter of policy.  

A possible justification may be seen in the following. Under current law, the plaintiff will lose if the evidence 
shows, on the balance of probability, that the negligence and the never-actionable condition are both 
separately sufficient causes. Why, then, should a plaintiff succeed if the evidence is not sufficient to show that 
either is or is not a probable cause? If a plaintiff is to succeed in such cases, there must be some valid reason in 
policy. Clements implies, in para. 44, that such a reason may exist in mass tort actions. 

                                                      

80  In this sentence, “event” includes every form of never-actionable prior condition that could be a cause of the 
injury. 

81  Clements, supra note 9 at para. 46(2). 

82  Ibid., para. 44. 

83  Ibid., para. 46(2).  

84  Barker v. Corus (UK) Plc., [2006] UKHL 20, [2006] 2 A.C. 572 (H.L.). 

85  Sienkiewicz v. Greif (UK) Ltd., [2011] UKSC 10, [2011] 2 A.C. 229 (S.C.). 

86  Clements, supra note 9 at para. 42. Clements is wrong about this, too, unless “only” is restricted to House of Lords or 
United Kingdom Supreme Court decisions. The United Kingdom version of the material contribution to risk 
doctrine was applied by the Court of Appeal of England and Wales in Williams v University of Birmingham & Anor, 
[2012] ELR 47, [2011] EWCA Civ 1242. The plaintiff succeeded at trial but lost on appeal. The reason the plaintiff 
failed was that the Court of Appeal held that the defendant had not been negligent. The factual causation issue in 
Williams was whether the exposure was medically significant enough to be considered material; that is, whether it 
was, in law, more than a de minimis exposure. On that issue, the Court of Appeal held that the exposure was legally 
sufficient. See Williams v University of Birmingham & Anor, ibid. at paras. 63, 78-79., 80, 83. 
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The result may be different in mass tort actions. Clements states: 

This is not to say that new situations will not raise new considerations. I leave for another day, for 
example, the scenario that might arise in mass toxic tort litigation with multiple plaintiffs, where 
it is established statistically that the defendant’s acts induced an injury on some members of the 
group, but it is impossible to know which ones.87 

The Court did not explain why injured persons in mass injury situations ought to be treated differently from 
injured persons where, fortunately, no other person may have been injured by the negligence; or, at least, there 
is no plausible evidence to support that allegation.  

Any distinction will be based on what is perceived to be valid policy considerations. It is implicit in the Court’s 
specific reference to the possibility of a different result in mass injury cases that the importance of providing 
content to the defendant’s duty of care will play a part in the ultimate decision.88  

(3) One or more other causal candidates all of which were once actionable even if one or more are no 
longer actionable 

This is the situation that Clements states contains the facts that may make the material contribution to risk 
doctrine applicable. 

Exceptionally, a plaintiff may succeed by showing that the defendant’s conduct materially contributed to risk 
of the plaintiff’s injury, where (a) the plaintiff has established that her loss would not have occurred “but for” 
the negligence of two or more tortfeasors, each possibly in fact responsible for the loss; and (b) the plaintiff, 
through no fault of her own, is unable to show that any one of the possible tortfeasors in fact was the 
necessary or “but for” cause of her injury, because each can point to one another as the possible “but for” cause 
of the injury, defeating a finding of causation on a balance of probabilities against anyone.89 

The Supreme Court added in applying this rule to the facts of Clements: 

The special conditions that permit resort to a material contribution approach were not 
present in this case. This is not a case where we know that the loss would not have occurred 
“but for” the negligence of two or more possible tortfeasors, but the plaintiff cannot 
establish on a balance of probabilities which negligent actor or actors caused the injury. This 
is a simple single-defendant case: the only issue was whether “but for” the defendant’s 
negligent conduct, the injury would have been sustained.90 

(4) One or more of the other causal candidates were never actionable even if wrongful 

This instance contains the problem of why the plaintiff should succeed in instances of insufficient evidence. 
That is, the question is why the plaintiff should succeed in an instance where the evidence is not sufficient to 
permit a valid conclusion on the balance of probability as to whether any of the causal candidates are, or are 
not, probable causes, where the plaintiff would not succeed if the evidence showed that the negligence and a 
never actionable cause were separately sufficient. This problem was discussed in category (ii)(2) above. 

                                                      

87  Clements, supra note 9 at para. 44 and Bartram v. GlaxoSmithKline Inc., 2012 BCSC 1804 at para. 32 applying Clements. 
Negligence in the air may now do, in mass torts, too. 

88  See Lynda M. Collins “Causation, contribution and Clements: Revisiting the material contribution test in Canadian 
Tort Law” (2011) 19 Tort L. Rev. 86; Lynda M. Collins and Heather McLeod-Kilmurray, “Material Contribution to 
Justice? Toxic Causation after Resurfice Corp v. Hanke” (2010), 48 Osgoode Hall L.J. 411; and Craig Jones, 
“Reasoning Through Probabilistic Causation in Individual and Aggregate Claims: The Struggle Continues” (2011), 
39 Adv. Q. 18. 

89  Clements, supra note 9  at para. 46(2). 

90  Ibid. at para. 50. 
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IV. Material Contribution: An Alternative Method of Establishing Causation, Not 
Factual Causation 

I will deal with the Clements material contribution test but not in a detail as it is not a test for specific factual 
causation and requires more time than is available for this lecture. I have also limited most of my citations to 
the relevant parts of Clements. The area is discussed in depth in my soon-to-be published Advocates’ Quarterly 
article.91 

Clements set out an alternative basis by which a plaintiff may, in limited circumstances, satisfy the specific 
causation requirement of the cause of action even though the plaintiff is not able to establish factual causation 
on the balance of probability. That basis is again called material contribution.  

McLachlin, C.J. wrote: 

Exceptionally, a plaintiff may succeed by showing that the defendant’s conduct materially 
contributed to risk of the plaintiff’s injury, where (a) the plaintiff has established that her 
loss would not have occurred “but for” the negligence of two or more tortfeasors, each 
possibly in fact responsible for the loss; and (b) the plaintiff, through no fault of her own, is 
unable to show that any one of the possible tortfeasors in fact was the necessary or “but 
for” cause of her injury, because each can point to one another as the possible “but for” 
cause of the injury, defeating a finding of causation on a balance of probabilities against 
anyone.92 

The Clements version of material contribution—which is a revision of the Resurfice version—does not produce 
a finding of factual causation.  

“But for” causation and liability on the basis of material contribution to risk are two 
different beasts. “But for” causation is a factual inquiry into what likely happened. The 
material contribution to risk test removes the requirement of “but for” causation and 
substitutes proof of material contribution to risk.93 

The Supreme Court agreed that this version of  

“material contribution” does not signify a test of causation at all; rather it is a policy-driven 
rule of law designed to permit plaintiffs to recover in such cases despite their failure to 
prove causation. In such cases, plaintiffs are permitted to “jump the evidentiary gap” … That 
is because to deny liability “would offend basic notions of fairness and justice”:  Hanke v. 
Resurfice Corp., para. 25.94 

It is probable that the standard of proof for all aspects of causation under material contribution is the balance 
of probabilities. First, we are still dealing with past events. Second, the explanation of the pre-conditions for the 
application of Clements material contribution includes the premise that the plaintiff could establish factual 
causation on the balance of probabilities against any one of the multiple tortfeasors if that person were the 
only tortfeasor. Clements states:  

                                                      

91  David Cheifetz, “Factual Causation in Negligence After Clements” (2013) Advocates’ Quarterly (forthcoming).  A 
final draft of this article, is available through the Social Science Research Network at 
<http://ssrn.com/abstract=2190071> or <http://dx.doi.org/10.2139/ssrn.2190071> under the title “Black 
Holes, Aether, and Negligence in the Air: Causation in Negligence in Canada after Clements.” 

92  Clements, supra note 9, para. 46(2). 

93  Ibid. at para. 14. 

94  Ibid. The Court quoted this explanation from the reasons of Smith J.A.in Chambers v. Goertz, 2009 BCCA 358, 96 
B.C.L.R. (4th) 236. 
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What then are the cases referring to when they say that it must be “impossible” to prove 
“but for” causation as a precondition to a material contribution to risk approach? The 
answer emerges from the facts of the cases that have adopted such an approach. Typically, 
there are a number of tortfeasors. All are at fault, and one or more has in fact caused the 
plaintiff’s injury. The plaintiff would not have been injured “but for” their negligence, viewed 
globally. However, because each can point the finger at the other, it is impossible for the 
plaintiff to show on a balance of probabilities that any one of them in fact caused her 
injury.95 

Clements also states: 

[T]he material contribution to risk approach applies where “but for” causation cannot be 
proven against any of multiple defendants, all negligent in a manner that might have in fact 
caused the plaintiff’s injury, because each can use a “point the finger” strategy to preclude a 
finding of causation on a balance of probabilities.96 

The balance of probabilities standard of proof is also implicit in Clements’ summary of the requirements for 
material contribution in para. 46(2).97 Finally, we have the Supreme Court’s explanation of why the material 
contribution test did not apply to the facts of Clements: “This is not a case where we know that the loss would 
not have occurred “but for” the negligence of two or more possible tortfeasors, but the plaintiff cannot 
establish on a balance of probabilities which negligent actor or actors caused the injury.”98 

Clements does not discuss the general causation and specific causation difference—general causation was 
never an issue in Clements. As mentioned, general causation deals with the issue of whether the alleged 
negligence is capable of causing the injury.99 The explanation, in Clements, of the requirements for material 
contribution makes doctrinal sense in Canadian negligence law (to the extent it makes sense at all), only if the 
negligence of each of the multiple tortfeasors was negligence of capable of causing the injury. A conclusion 
that a person’s conduct has created the risk of an injury presumes a prior conclusion that that conduct is 
capable of causing that injury. It does not make sense to claim that any conduct creates a risk of injury unless 
one there is a prior conclusion that that conduct is capable of causing that injury. If one does not know 
whether the conduct is capable of causing the injury at all, then one cannot say that the conduct has created 
the risk of the occurrence of the injury.100  

Hence, the material contribution to risk doctrine is not a complete rejection of the requirement of a causal 
connection. This seems to be what the Court meant by stating: “The material contribution to risk test removes 
the requirement of ‘but for’ causation and substitutes proof of material contribution to risk.”101 There cannot 
be but-for causation (as that concept is currently explained) except in respect of negligence which is capable of 
causing the injury. This is the better analysis, notwithstanding that portions of the discussion of material 
contribution doctrine in Clements can be read as if the Court was  

                                                      

95  Ibid. at para. 39. 

96  Ibid. at para. 43. 

97  Quoted above at note 92. 

98  Clements, supra note 9 at para. 50. 

99  See, for example, Harrington v. Dow Corning Corp., 2000 BCCA 605 at para. 42, 193 D.L.R. (4th) 67. 

100  Also, while the risk of causing injury is one of the factors taken into account in deciding if a duty exists at all, there 
is no duty in respect of injury that one’s conduct cannot cause. 

101  Clements, supra note 9 at para. 14. See also para. 13: “Exceptionally, however, courts have accepted that a plaintiff 
may be able to recover on the basis of “material contribution to risk of injury”, without showing factual “but for” 
causation.” 
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discussing the complete rejection of any factual causation requirement.102 This is not to say the Supreme Court 
could not create a cause of action based on a definition of negligence that does not require causation. 
However, there is no reason to assume the Supreme Court intended to go that far in Clements.  

Completely eliminating any requirement of causation would be such a radical step that we should assume the 
Supreme Court would have stated explicitly that that was what was doing. We should assume the Court would 
also have referred to its jurisprudence setting out the criteria it is to consider when radically changing the 
common law. It did neither of these actions. Finally, Clements strains the limits of the corrective justice 
authority and rationale it offers in suggesting that version of corrective justice supports liability on the basis of 
a possibility factual causation rather than the probability of factual causation. There is no valid basis for 
arguing that version of corrective justice contemplates liability without any causal relationship between wrong 
and injury. 

For now, the doctrine is limited to instances where there are two or more negligent persons and the injury was 
necessarily caused by negligence of one of those persons, in the sense that that negligence would be a but-for 
cause if all of the other negligent conduct by the wrongdoers had not occurred. 

It is important to reaffirm that in the usual case of multiple agents or actors, the traditional 
“but for” test still applies. The question, as discussed earlier, is whether the plaintiff has 
shown that one or more of the defendants’ negligence was a necessary cause of the injury. 
… By contrast, the material contribution to risk approach applies where ‘but for causation 
cannot be proven against any of multiple defendants, all negligent in a manner that might 
have in fact caused the plaintiff’s injury, because each can use a ‘point the finger’ strategy to 
preclude a finding of causation on a balance of probabilities.103 

The Court left it open that it might relax the multiple tortfeasors requirement in both single injured person, 
single tortfeasor and multiple injured persons, single tortfeasor cases.104 The Supreme Court conceded that the 
rationale for the material contribution doctrine applied even where there was only one negligent person and 
the other potential but-for cause or causes were not tortious.105 However, the Court declined to extend the 
doctrine to the one tortfeasor instance.  

The Court’s explanation for the restriction is puzzling. Clements does not offer a principled explanation for the 
restriction. Instead, McLachlin C.J. noted that the United Kingdom Supreme Court had, seemingly unwillingly, 
applied the U.K.’s version of a material contribution to risk test to the single tortfeasor case on the basis that it 
was bound to by precedent.106 McLachlin C.J. wrote: “In my view, nothing compels a similar result in Canada, 
and thus far, although Sopinka J.’s remarks in Snell (quoted above at para. 20) do not preclude it, courts in 
Canada have not applied a material contribution to risk test in a case with a single tortfeasor.”107 That sentence 
is remarkably opaque. Of course there was nothing in Canada that “compelled” the result since there was no 
prior Supreme Court of Canada decision. Of course courts in Canada had not applied the Clements version of 
the material contribution to risk test before Clements. While some trial judges had applied (or purported  

                                                      

102  Ibid. at para. 16 (“Elimination of proof of causation as an element of negligence”). However, this passage should be 
understood in the context of statements in paras. 13 and 14 that show that Clements should be understood to be 
referring to nothing more than dispensing with but-for causation understood as specific causation. 

103  Ibid., para. 43.  

104  Ibid. at paras. 42 (single person), 44 (multiple persons). 

105  Ibid. at para. 42.  

106  Ibid. 

107  Ibid. 
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to apply) the Resurfice108 version of material contribution to risk, rather than the but-for test, none of those 
decisions survived appeal, where the decision was appealed, unless the factual causation decision was held to 
have amounted to a valid but-for decision. Finally, whatever the Supreme Court might have intended the 
Athey version of material contribution to mean, that version was applied (frequently, across the Canadian 
common law jurisdictions) to single tortfeasor cases. 

V. For the Future: A Factual Causation Test Based on Sufficiency, Not Necessity 

There is a test for factual causation which is better, broader, and far easier to use than the but-for test. It is 
better and broader because the test is capable of identifying all known instances of factual causation. It is easier 
to use because it does not require the judge or jury to undertake the metaphysical “what would have 
happened if” counterfactual analysis which is the defining characteristic of the but-for test. The test is known 
by the acronym “NESS.” The acronym stands for Necessary Element of a Sufficient Set.109  

As the acronym indicates, the NESS test is based on the premise that there is a set of factors which 
cumulatively make up a cause of the injury and the defendant’s negligence is a necessary element of that set. 
One seminal distinction between the NESS test and the but-for test is that the “is the negligence of this 
defendant a cause the plaintiff’s injury” question is answered by asking if the set of factors that necessarily 
includes the negligence is sufficient to have been a cause of the injury. If the answer to that question is yes, 
then the negligence of the defendant is a factual cause. The consequence is that the NESS test allows the 
existence of more than one sufficient causal set. It contemplates the existence of multiple sufficient causes. The 
“pointing finger” problem that troubled the Supreme Court in Clements does not arise except in the limited 
situation of cases where the causal alternatives are true alternatives—alternatives in the sense that if any one 
was a factual cause then all of the others were, in fact, not.  

There is irony in the Supreme Court’s seeming insistence, without explanation,110 that only valid method of 
establishing the existence of factual causation, on the balance of probability, is the orthodox but-for test, while 
concurrently adopting what amounts to the NESS test as the basis for determining if instances of two or more 
tortfeasors create qualifying impossibility. Recall how Clements describes the problem in the case that has 
qualifying impossibility.  

Typically, there are a number of tortfeasors. All are at fault, and one or more has in fact 
caused the plaintiff’s injury. The plaintiff would not have been injured “but for” their 
negligence, viewed globally. … 

The plaintiff effectively has established that the “but for” test, viewed globally, has been met. 
It is only when it is applied separately to each defendant that the “but for” test breaks down 
because it cannot be shown which of several negligent defendants actually launched the 
event that led to the injury.111  

                                                      

108  Resurfice Corp. v. Hanke, [2007] 1 S.C.R. 333, 2007 SCC 7. 

109  Klar, Tort Law, supra note 2 at 430, n. 11, provides a brief outline of the NESS test. The seminal article is Richard 
W. Wright, “Causation in Tort Law” (1985), 73 Calif. L. Rev. 1737. The updated statement is found in Richard W. 
Wright, “The NESS Account of Natural Causation: A Response to Criticisms,” in Perspectives on Causation, ed. R. 
Goldberg (Oxford: Hart Publishing, 2011), 285 at 286, n. 9 [Wright, “NESS Account”]. 

110  One explanation might be a belief that restricting the number of available tests for proof of factual causation will 
simplify and clarify doctrine, so make life that much easier for lawyers and judges who have to decide what the 
applicable law is.  

111  Clements, supra note 25 at paras. 39-40. See also para. 39. 
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Applying the but-for test globally amounts to not applying the but-for test separately. Not applying the but-
for test separately in the specific causation inquiry—in the inquiry as to whether the negligence of this 
defendant was a cause of the injury—amounts to not applying the counterfactual portion of the but-for test 
which is the method used to determine if the alleged negligence was necessary for the occurrence of the injury. 
Not determining whether the negligence was necessary for the occurrence of the injury amounts to 
determining whether that negligence was sufficient, with other facts, to be a factual cause of the injury on the 
balance of probability. That, of course, is the NESS test.  

The irony is that if the NESS test validly shows the existence of factual causation on the balance of 
probability—and it does—then resort to material contribution is not necessary in all cases to which the NESS 
test validly applies. More than that, resort to the material contribution is wrong because it should be 
understood to be premised on the concept that the evidence does not permit the valid identification of any 
negligence as a factual cause on the balance of probability. But that is not the case where the NESS test validly 
applies and identifies duplicative factual causation. 

I close with a bit of an O. Henry moment. As you have heard, Clements asserts that factual causation is to be 
proved or disproved using a test based on necessity: the but-for test. If we take Clements at face value, there is 
no other method of establishing factual causation. However, the Supreme Court has, in modern times, decided 
cases in which it expressly or implicitly approved factual causation conclusions based on sufficiency, not 
necessity.  

The explanation of the factual causation conclusion in the Court’s 1981 decision in Myers v. Peel County Board 
of Education,112 where the separate negligent conduct of two defendants was found to be causal, makes sense 
only if it was sufficient that each person’s conduct was a but-for cause if considered alone. But, instead of 
discussing this in the context of the meaning and application of but-for, the Court said, in respect of each of 
the causes, that the plaintiff “did not have to prove positively” that what each defendant ought to have done 
“would have prevented the injury.”113 So much for counterfactual necessity.  

Then, in 2001, the Supreme Court explicitly created and approved an exceptional test based on sufficiency, not 
necessity, in Walker Estate v. York Finch General Hospital.114 The Court’s later revisionistic descriptions—
restatements—in Resurfice and Clements of its Walker Estate analysis do not alter what the Court wrote in 
Walker Estate. This exceptional test, which the Court also called a material contribution test, was said to be 
limited to personal injury actions arising out of the negligent screening of blood donors.115 It is worth quoting 
part of what Major J. wrote on a behalf of a unanimous 9-judge panel. 

With respect to negligent donor screening, the plaintiffs must establish the duty of care and the standard of 
care owed to them by the CRCS. The plaintiffs must also prove that the CRCS caused their injuries. The unique 
difficulties in proving causation make this area of negligence atypical.  The general test for causation in cases 
where a single cause can be attributed to a harm is the “but-for” test.  However, the but-for test is unworkable 
in some situations, particularly where multiple independent causes may bring about a single harm. 

In cases of negligent donor screening, it may be difficult or impossible to prove hypothetically what the donor 
would have done had he or she been properly screened by the CRCS. The added element of donor conduct in 
these cases means that the but-for test could operate unfairly, highlighting the possibility of leaving legitimate 
plaintiffs uncompensated. Thus, the question in cases of negligent  

                                                      

112  [1981] 2 S.C.R. 21, 1981 CanLII 27 [Myers]. 

113  Ibid., [1981] 2 S.C.R. 21 at 35. 

114 [2001] 1 S.C.R. 647 at paras. 87-88, 2001 SCC 23 [Walker Estate].  

115  Ibid. 



2.1.24 

donor screening should not be whether the CRCS’s conduct was a necessary condition for the plaintiffs’ 
injuries using the “but-for” test, but whether that conduct was a sufficient condition. The proper test for 
causation in cases of negligent donor screening is whether the defendant’s negligence “materially contributed” 
to the occurrence of the injury.116 

In Walker Estate, the definition of “materially contributed” was sufficiency. Words may mean what the 
Supreme Court says they mean—so long as the court is the master—but a rose by any other name remains a 
rose. 

 

                                                      

116  Ibid. at paras. 87-88 (emphasis added). The panel included McLachlin, C.J. The Chief Justice is the only member of 
the current Supreme Court roster to have participated in all of the leading causation decisions, in tort, starting with 
Snell and ending (to date) with Clements. For those keeping score, Major J. wrote both the Athey and Walker Estate 
reasons. Sopinka J. wrote Snell and sat on Athey. For whatever it is worth, Binnie, J. sat on both the Walker Estate 
and Resurfice panels. 


